INDEMNITIES

By Advocate Louis Nel

What is an indemnity? It is an undertaking by one party in favour of another in terms of which the latter party is provided with security against loss or damage. It is, in other words, a form of insurance. 

An indemnity is a contractual undertaking, the need for which can be found in common law. If there is no contract to govern the relationship between parties, common law will apply and this has certain liability connotations. What is common law you may ask? Essentially, it is the law of the country that does not originate from legislation, binding judicial precedent (decided court cases) or custom. South African common law is based on the Roman-Dutch law which is found in the old texts and other sources of law of Holland during the 17th and 18th centuries.

Common law should not be confused with equity, ethics, morality and custom. The latter is a source of law, whereas the others are principles that may be of persuasive value in the court’s application of justice. Equity is synonymous with fairness and has found particular application in labour and, of late, constitutional cases. It has been said that ‘Ethics is the science of rules of moral conduct which should be followed as being good in themselves’. Ethics by and large aims at the ideal; morality deals with the reality i.e. the standards of conduct actually accepted and applied in the community. You can of course, have a conflict between morality and the law which was quite prevalent during the apartheid era e.g. the pass law and conscientious objectors. As stated, a custom can be a source of law such as a trade practice or usage that is well-known and consistently practised and followed over a number of years.

Application of the common law, in the absence of a contract, has certain implications. The crucial aspect is that of liability: it may be absolute or based on negligence, but is unlimited. The former means that the act or omission of a party will result in immediate liability without the injured party having to prove that the other party owed him or her a duty of care, and that the act or omission amounted to a neglect of that duty. The most important examples of such absolute liability are the liability of the innkeeper (in terms of the Praetor’s Edict) and loss or damage inflicted by animals. The former is exposed to such ‘faultless’ liability in absence of a limiting contract. The owners of animals may be liable in like fashion based on common law pauperian action. This occurs when an animal (such as a pet dog on the stoep, or a horse being ridden by a guest) acts contrary to its nature.   

Contracts of indemnity should, ideally, be in writing but can be verbal. The former can be a separate indemnity that is signed by the customer upon entering your premises e.g. upon registering at the hotel or lodge, or upon entering the resort or danger zone e.g. Kruger National Park, or activity e.g. quad biking. It is a good idea not only to also have such wording as part of your standard terms and conditions (STC) and/or a separate document to be signed, but also to have prominent appropriately worded signage displayed. This must be highly visible and at the point of entry. A VERY important aspect is that the wording contained in your STC, separate indemnity form and signage must be consistent and NOT conflict.  

Special precautions should be in place to monitor groups and minors. Each individual must sign or the organiser, if signing on behalf of the group or separate legal entity, must have the authority to do so via a written mandate. Parents or guardians must sign for minors (under 18).   

There has been some interesting case law on the subject of indemnities and limitation of liability but, as I’ve run out of space, more about that in the next issue.

	· Common Law: Don’t rely on it – have a separate contract.

· Custom: Be aware of customary practices in your industry 
and apply it as faiIure to do so may result in liability.

· Animals: If you have animals even pets at your premises, 
be aware of absolute liability. 

· Indemnities: Include them in your STC, have a separate 
form and well displayed signage appropriately worded.

· Capacity and authority: Check age and authority of the 
person who will be signing the indemnity and your STC.


Send Adv. Nel your email queries: louis.nel@corporateoptions.co.za or tel: 083 679-4556.
	Disclaimer:  This article is intended to provide a brief overview of legal matters pertaining to the travel and tourism industry and is not intended as legal advice.  As every situation depends on its own facts and circumstances, professional advice should be sought in each instance.
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