POWER OUTAGES - MUST EMPLOYEES BE PAID?


By Jan Truter of Labourwise
Now that the country is facing a national crisis with ongoing power outages, we revisit the question about the entitlement of employees to full pay if their working hours have been reduced as a result of such outages, writes Jan Truter of Labourwise.

As the employer is not at fault, one might think that the employer should be able to reduce the employees’ pay in proportion to the reduced working hours. But this is no simple matter.

According to our Law of Contracts, a party can be relieved of its duty to perform if performance becomes impossible due to circumstances beyond its control. However, it would seem that in most instances the principle has different implications in the employment relationship. So what is the difference? In the case of a contract of employment, the employer’s obligation to pay is generally not dependent on any work actually being performed. Instead, the normal rule is that the employer’s obligation to pay arises once the employee has made his or her services available to the employer. The employer therefore has an obligation to pay even if the employee’s services cannot be utilized due to circumstances beyond the employer’s control, such as the power outages experienced recently.

If the nature of the contract is such that the employee is not paid for making his or her services available to the employer, but rather to complete a particular job, then the employer’s obligation to pay only arises once that job has been completed. Similarly, if the employee is appointed on an “as and when the need arises” basis, then the employer will only have an obligation to pay if the impediment to the utilization of the employee’s services arises during a specific period that the parties have already agreed upon that the services will be required. What can an employer do in the case of a normal employment contract?

In order to override the normal rule, an employer can enter into an agreement with its employees or their unions that the obligations of both parties be suspended for any period that performance becomes impossible due to circumstances beyond the control of both parties. If the employees or their unions refuse to agree, then there are two possible options. Firstly, the employer can declare a dispute that can eventually lead to a lock-out in order to compel the employees or their unions to agree. Alternatively, if a continuation of the power outages poses an operational threat to the employer, then the employer could embark on a retrenchment process in respect of those employees who refuse to agree. However, neither option will provide immediate relief and both are costly and time consuming.

Some Bargaining Council agreements deal with this problem by making allowance for temporary lay-offs. Such a provision would prevail over the normal rule or any contrary agreement between the employer and its employees.

Note: This question was addressed by Labourwise during the power outages experienced in the Western Cape early in 2006. Although the principles remain the same, some of our readers might since have come up with their own ingenious solutions. We invite readers to share their experiences with us - email us at info@labourwise.co.za 

Disclaimer: The material above is provided for general information purposes only and does not constitute legal or professional advice. Neither the author nor the publisher accepts responsibility for any loss or damage that may arise from reliance on information contained in this article.
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