Protect the “Crown Jewels”

By Adv. Louis Nel
Many travel and tourism businesses (‘the Business’) do not actually carry out or provide the services it offers to its clients (‘PAX’) itself but via a third party service provider (‘SP’). This may apply to the whole range of services offered or only to certain of them. Legally speaking it means that the Business acts as the principal, where it provides the service itself, and where SP is involved, the Business could still be acting as the principal but mostly it will be acting as an agent or broker.
STC statements

As explained in an earlier article, it is imperative that your standard terms and conditions (‘the STC’) stipulate the capacity in which you are acting i.e. principal or agent or broker. This has very important legal, accountability and liability implications. It is not uncommon that the STC states that all services provided by a SP will be subject to the SP’s terms and conditions (‘SP STC’) and that the contractual relationship will be established (regarding such services) directly between the SP and pax.

However such a clause has various implications and has given, will and may give rise to problems. The Business may have a problem with European Community (‘EC’) pax and agents who will cite the EC regulations. I have also (and more so recently) experienced cases where PAX (or agent on behalf of PAX) refuse to sign an STC containing such a clause and/or call for the SP STC. 

It is therefore imperative that the Business ensures it has a ‘healthy relationship’ with the SP. But what does that mean and imply? You no doubt have certain PAX with whom you have established a long standing relationship (your business’ ‘Crown Jewels’) and you must ensure that it is honoured by all the SPs involved in your ‘chain of supply’. You don’t want all the years of hard work involved in establishing the goodwill and the relationship being destroyed in a split second by choosing the wrong SP!!!
Choosing the right SP

How do you choose the right SP? You need to identify and address the potential risks in your relationship and the services to be provided by the SP. The very first thing you must do (and repeat at least once per year!) is to visit the premises from where the SP provides the services in question. You need to establish how well it is managed and how the SP itself establishes and addresses the risks inherent in its business. This pertains (using your ‘People, Money & the Law’ checklist) to such matters as staff training, equipment maintenance, indemnity forms and signs, etc. Look for ‘tell tale’ signs that anything is not in order. 

Make sure that you arrive at the premises well armed with knowledge (‘knowledge is power’). Do your homework by making enquiries via organizations e.g. ASATA, SATSA, FGASA, SITE, ISES & SAACI; visit their website; visit the CIPRO website and find out what you can about their company or close corporation; speak to the industry and get testimonials.

Vehicles and equipment must be properly maintained, insured and meet with statutory requirements. Do not be shy to ask for records substantiating that. Go with a detailed checklist and ask probing questions.

What is the nature of the business, a partnership, close corporation or company? This you will have established before your visit, so ask if they have an updated relationship agreement in place. Who are the partners, members or shareholders?

Insurance is a crucial part of risk management. You need to ascertain whether they are insured and, if they are, you want to see copies of their policies, ascertain by whom they are insured and that premiums are (andwill be kept) up to date.
STP STC

SP STC: do they have? Get a copy, peruse it thoroughly and give it to your insurer and lawyer. Compare it with yours and ascertain how they are enforced. When were they drafted and when last have they been reassessed? How are the STC enforced: e.g. do PAX sign them personally or does their (overseas) booking agent sign (on their behalf)?

Especially if you and/or the SP are involved in ‘adventure tourism’, does the SP have a separate (from the STC) indemnity form and/or sign? Get copies of both and do the same here as for SP STC (previous paragraph). Take note of where and how the signage is displayed e.g. it is imperative that PAX is exposed to/ sees it BEFORE PAX participates in adventure activity.

The premises and surrounds must also be maintained to a high standard. Here I refer to not only aesthetics, but also to risk components. Special attention should be given amongst others to kitchen hygiene, raised lookoutposts (see recent Bongani Lodge incident).

Ultimately, once you carried out the above series of checks on the SP, its equipment, staff and premises, then, and only then, enter into a detailed agreement with the SP. from the BENCH

Cut out & Keep this handy checklist:

• Make sure you understand your relationship with

SP

• Check the SP to ensure you have the required

knowledge

• Prepare a checklist & visit SP premises

• Check SP’s premises, vehicles, equipment &

surrounds

• Get copies STC, indemnity & insurance

• Enter into a proper, binding legal agreement
Good luck and don’t forget to visit the ASATA,

SATSA & FGASA LAC websites!
Number of words: 902
NB: The above article may be reproduced provided that acknowledgement is made regarding the source and author. Article extracted from the SATSA Tourism Tattler Trade Journal – Issue 2 of 2006

( Tourism Tattler (Pty) Ltd
Tel: +27 (0)31 572 2348

Fax: +27 (0)86 651 5080

E-mail: info@tourismtattler.co.za

