Requisites For A Legally Binding Contract: Mission Impossible?
By Adv. Louis Nel

In the recent issues we have been discussing the requirements that are required to ensure that your ‘agreement’ constitutes a legally binding and enforceable contract. 

Well, something that is often glossed over is whether or not the deliverable you have offered can be delivered is permissible or quantifiable! 

Performance must be possible
It is a requirement for a valid contract that the performance envisaged by the parties and as provided for in the agreement, must be possible.

So, if the passenger can no longer visit the Pacific island of his or her dreams because, unbeknown to either party, there is a coup d’etat and no visitors are allowed or if the airline on which he/she has been booked has gone into liquidation (again unbeknown to either party), then the performance envisaged is not possible and no contract will come into existence and no rights or obligations will arise from the communications between the parties.

The relevant time for determining whether the performance is possible, is the time when the parties enter into the agreement. If the performance is possible at that time, but becomes impossible later, then a legally binding agreement was established at the time of signature, but the issue may be addressed on various possible bases: (1) misrepresentation; (2) breach of contract, unless of course the cause of the impossibility is beyond the control and not due to the negligence of the party concerned; (3) force majeure. As always the parties will have to take cognizance of the contractual terms of the travel agent and the tour operator that were applicable at the time. Conversely it is important for the passenger to ensure that adequate insurance arrangements have been made.   

The situation would of course be different if the agreement is conditional upon a certain event taking place/something being done, or if it contains a guarantee or warranty. The guarantee could specifically address the event in question or be general enough to cover it. A well-known guarantee or warranty is one where the quality or existence of snow on a skiing holiday is guaranteed. On the other hand, some agreements may specifically state that performance may not be possible e.g. “We cannot guarantee that you will see the Big 5”. 

I recently had a case where the passengers arrived at the hotel and lo and behold: the hotel was busy with substantial renovations! These were of such a pervasive nature that performance was simply not possible and was addressed by the passengers on the basis of breach of contract and/or negligence i.e. the travel agent knew or should have known about the state of affairs. However it was resolved amicably as the passengers could fortunately be accommodated in a nearby hotel of like standing (although there was an unresolved issue about the standard of the meals!).        

Performance must be permissible

The performance envisaged by the parties and provided for in the agreement must be permissible in terms of the current legal regime. The legal regime entails not only the laws that appear on the statute books, but also the custom and norms of society.

All businesses are waging an ongoing battle with the collection of monies due to them and bad debts. They stick to the letter of the law, but get nowhere: summonses cannot be served; judgments cannot be executed, etc. As a result “debt collectors” (the “baseball bat and hard hat brigade”) has been resorted to by many a legitimate business.

The “contractual” terms of these gentlemen may vary from simply requiring the debt collector to collect the amount outstanding for a fee to a requirement that 50% of the debt be paid up front as a deposit. If the creditor wishes to enforce any term of this “contract” e.g. to have his deposit returned because the debt has not been collected, he will not be able to do so. This is because a “contract” of this nature is contra bonos mores i.e. against the goods norms and morals of society. You are not allowed to take the law into your own hands. Accordingly the “contract” will be null and void and no rights or liabilities will flow from it. The instructing party has no right to enforce! I have over the years had to assist two aggrieved parties with such contracts and unfortunately had to be the bearer of bad tidings!

Likewise a bribery agreement is void per se (Extel Industrial vs Crown Mills) and therefore unenforceable.  

Performance must be determined or determinable 
It is a requirement that the performance must be determined in, or determinable from, the contract. This means that the product or service to emanate from the contract must be specifically described in the contrac, or there must be in the contract a clearly worded formula or definition from which the product or service can be determined.

If the contract is so poorly worded that the performance is not or cannot be determined with any degree of certainty, then the agreement will be declared to be “void for vagueness” and will be of no force or effect. The court will not look to extraneous facts or factors to determine the performance in an attempt to uphold the contract – this is particularly relevant when a party brings an application for rectification of the contract. 

As stated above, the agreement can therefore either describe specifically what the performance is to be (e.g. the customer will fly from Johannesburg to Cape Town on SAA; the price will be increased by 10% annually) or the agreement can provide a formula (e.g. the customer will fly from Johannesburg to Cape Town on the cheapest available flight or the price will be increased in line with the Consumer Price Index (CPI).)     

I have found this aspect is often overlooked in property leases with reference to the square meterage and bank rates of interest (which bank?). Use of words such ‘as soon as possible’ or ‘when I can’ are also commonplace, but should be avoided (Sadie vs Annandale).

Take note also of the following interesting extracts from case law: ‘A mistaken motive, even if common, cannot invalidate a contract, unless the motive is expressly made part of the contract or a misrepresentation is present’ (van Reenen Steel vs Smith).    The following wording was also held to be void for vagueness: ‘in the event that (the investor) is not satisfied with the venture returns’, as, in the context of the contract, it did not create ‘certain or ascertainable terms’ (Namibia Minerals v Benguela Concessions)  

CUT OUT & KEEP      

· Possibility of performance: 
· Have a suitable clause in your terms and conditions;

· Follow up with the service provider in question;

· Back-to-back your arrangement & insist on insurance for pax

· Permissible performance: Remember - be aware of the morals and, if it sounds too good to be true, it more than likely is not!

· Determinable performance: Go through all definitions and determinables in any contract you sign with a fine tooth comb!

· All your communications must include or refer (adequately) to your  STC 

Good luck and don’t forget to visit the ASATA, SATSA & FGASA LAC websites!
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