Requisites For Alegally Binding contract – PART 2
Verbal agreements - consensus and estimates

By Adv. Louis Nel

In the last issue we discussed very briefly the matter of verbal agreements and I posed the question as to whether a verbal agreement constitutes a legally binding and enforceable contract.

The answer is “Yes” because it is not one of the listed prerequisites that an agreement be in writing. Any verbal agreement (provided all the other requisites are met) constitutes a legally binding contract. Telephone calls and (sometimes very casual) discussions could well constitute a perfectly legally binding contract.
As discussed there are obvious reasons why a written agreement is preferable, the main one being the issue of proof. (i.e. In lieu of a written record of the agreement reached by the parties, the court will have to assess the factual situation based on the oral evidence presented to it. The court will also consider the surrounding circumstances, although the credibility of the witnesses will be of paramount importance.) 

It is accordingly recommended that all agreements be in writing. This is best and most conveniently done by having a standard agreement (e.g. standard trading or terms and conditions - abbreviated to STC’ - to which can be added the facts in question (e.g. Name(s) of passengers, destination, etc.) or by following up any conversation or telephone call with a confirmatory email or telefax . This is ideally to be signed and returned by the recipient and the sending/receipt confirmatory print-out to be kept.
Consensus

However, that is not enough as you also have to meet the requirement that there is consensus. It is one of the so called ‘essentialia’ for there to be a binding contract. As you know I always stress the importance of ensuring that there must be the least possible or, ideally, no difference between expectation and deliverable. There is a direct correlation between a disgruntled client and the size of the ‘gap’ between the client’s expectation and your deliverable. One of the key problems here is the fact that you may be acting as an agent and there is thus an obligation on you to ensure that not only your deliverable but also that of the parties you represent does not lead to or result in this ‘gap’ and therefore a lack of consensus. If the client can prove such a lack of consensus, he can argue that there is no binding contract, no terms and conditions (i.e. your STC) and no obligation on him or her to pay you or the third party service provider!
How do you avoid this ‘consensus gap’?

· As I’ve suggested before, look at the areas

where your business and the products and

services you present (‘the third party providers’ or

TP) create expectations and make sure that you and

the TP can deliver.

· Keep your records and facts updated and

ensure that the brochures and websites of the TP are

likewise up to date, especially if they are not located

in RSA!

· Ensure that you have proper up to date written

agreements with such TP and that such agreements

contain suitably worded warranties and indemnities

(see the previous ‘Crown Jewels’ article).
· Initiate your dealings with your clients by

preparing an estimate, thereby reducing the

possibility of the misunderstanding and following it up

with a quotation, the essence and lay-out of which

will (or should) by and large reflect the estimate,

thereby avoiding duplication.

· Provide fully detailed itineraries and ensure that the client vets each of these and signs off the final

version.

· Check itineraries prepared for your ‘Crown Jewels’ by

TP before sending them on to the client.
I recently was requested to mediate a dispute involving the traveller, the travel agent and the supplier regarding a trip to an exotic island. The travel agent sold and the traveller bought the package in good faith and off he went. It should be noted that the destination was ‘covered in glory’ pictorially both in the brochure and the website. Well, when we sat down to our meeting and the traveller produced his own pictures, it looked more like a ‘post Tsunami’ resort!! There was simply no resemblance between the resort depicted in the brochure and the website. Fortunately the traveler was very understanding and we reached a commercial settlement.

Then there was the traveller who missed a connecting flight out of Winnipeg to Toronto because he had not bothered to read the last and latest itinerary and was still working off the penultimate one! Frantic telephone calls in the middle of the night were the order of the day (or night, should I say?!)!

Cut out and keep this handy checklist

· Confirm all telephone and other verbal

arrangements in writing

· All your communications must include or refer to

your STC

· Strive for consensus: reduce the ‘gap’ between

expectation & deliverable

· Check that that the brochures you stock are up to

date: get a warranty & indemnity

· Update your website regularly & ensure that

your suppliers do likewise

· Prepare up to date itineraries & have clients sign

for them

Good luck and don’t forget to visit the SATSA,

ASATA & FGASA LAC websites!

Number of words: 867
NB: The above article may be reproduced provided that acknowledgement is made regarding the source and author. Article extracted from the SATSA Tourism Tattler Trade Journal – Issue 4 of 2006

( Tourism Tattler (Pty) Ltd
Tel: +27 (0)31 572 2348

Fax: +27 (0)86 651 5080

E-mail: info@tourismtattler.co.za

