The Consumer Protection Bill: Terms & Conditions – Part 2
By Adv. Louis Nel

In our last issue (2 of 2007) Adv Louis Nel looked at the implications of the Consumer Protection Bill as it affects the Tourism industry. In this issue we take up the article from where he is dealing with Standard Terms and Conditions: 

Exemptions from liability (p87): clauses of this nature are clauses that require the consumer to do one or more of the following

· ‘limit or accept the risk or liability’

· ‘indemnify anybody’

· ‘acknowledge any fact’

· ‘participate in an unusually hazardous activity’

· encounter a hazard that the consumer could ‘reasonably expected to be aware of’ or which an ‘ordinarily alert consumer’ would not expect

· ‘encounter a hazard that could result in serious injury or death’ 
Such clauses will not be binding unless the supplier does the following 

· the consumer’s attention is drawn to ‘fact, nature and effect’

· this must be done in ‘plain language’  

· if it is a sign, it must be ‘conspicuous’

· obtains the consumer’s signature or initial

When must all this be done? It must be done before the consumer 

· enters into the agreement

· engages in the activity

· makes payment  

In addition if a consumer has a literacy, language or sight impairment, the supplier must do the following: 

(a) 
convey it to the consumer in such a way that it ‘overcomes the impediment ’ and
(b)
it must obtain the consumers ‘assent(s)’ thereto. It places yet another burden on the business community to ascertain whether the customer has any such impairment.  

It is an ‘unreasonable transaction’ if the goods or services are ‘materially unsuitable for the consumer’s purposes’ in which event the contract will not be binding (p91). This is the case where the supplier ‘knows or reasonably ought to have known’ that to be the case; This is in turn based on the ‘interaction between the supplier and the consumer’ and regardless of whether the goods or services are ‘reasonably fit for their customary purpose’. Over and above the aforesaid the following is also to be considered: consumer’s ‘age, education, experience & sophistication’. Certainly a good reason to precede (where possible) your quotation with an estimate and it may even be required that the customer or potential customer completes some form of questionnaire to elicit from the customer his or her compliance with or status in terms of the CPB.   

A contract may also be set aside if the supplier can be accused of ‘unconscionable conduct’ - this will be determined with reference to (p92): the use of ‘physical force, coercion, undue influence, pressure, harassment, unfair tactics’ and the ‘taking advantage of’ e.g. consumer’s ‘disability, illiteracy, ignorance or inability to understand the language…’  This is nothing new but a restatement of the common law principles of duress & undue influence. 

Specific types of clauses outlawed by the CPB (p96) i.e. if it:  

· Defeats the purposes of the bill;

· Requires the consumer to waive any rights it has in terms of the bill

· Obviates any duties the supplier has in terms of the CPB

· Requires the consumer to acknowledge that there is no warranty or that no representation has been made

· Requires the consumer to agree to a pre-determined value of the goods

· Requires the consumer to ‘deposit with the supplier a credit or debit card’ 

The question regarding the last point is of course how this will apply to lodge cards.

The cancellation of ‘any advance booking or reservation’ (p53) by the consumer is allowed and the supplier may levy a ‘reasonable charge’. Whether or not it is ‘reasonable’ depends whether it ‘exceeds a fair amount’ which in turn depends on the nature of the service, the notice period required & whether the supplier could find an alternative consumer to take up the space, product, etc. The consumer’s right to ‘rescind or cancel a transaction or agreement’ is dealt with separately (p54: - It refers only to goods and not services but takes note of the definition of goods which may well include various vouchers & tickets issued by travel agents i.e. ‘any medium on which information is or may be written or encoded’ - it also includes ‘electronic marketing’.
Good luck and don’t forget to visit the ASATA, SATSA & FGASA LAC websites!
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