Understanding Risk - Contractual Law vs. Criminal Law

By Wesley Lang of SATIB Risk Solutions
In terms of liability, there is a marked difference between personal negligence, which may be subject to criminal law and commercial negligence, which would be subject to commercial law, writes Wesley Lang, of SATIB Risk Solutions.

The following hypothetical scenarios illustrate the differences….

Contractual Law

A large European travel broker approaches a South African lodge owner with an offer to guarantee 500 beds a year in return for preferential rate. The ecstatic lodge owner happily signed a 30-page contract and merely skimmed through the fine print. During the course of the year the travel broker honoured his side of the contract by sending the majority of his clients to the lodge. 

An incident occurred at the lodge when a guest fell off the viewing deck of a chalet and sustained fractured ribs. The lodge owner arranged immediate transportation to a private clinic for treatment. A investigation into the incident by the lodge management discovered that the guest was standing on top of the balustrade to get a better view of the game water hole, lost his footing and fell. The lodge assumed that they were not at fault and therefore not negligent. Nonetheless, the injured guest was upgraded to a luxury suite within the main lodge building and the guest departed feeling extremely satisfied with the level of service and treatment that he had received during his stay.

However, on arrival back home he contacted his travel broker and claimed compensation for his medical expenses from the travel broker. He felt that the cost of the doctor’s fees at the private clinic was excessive and that the travel broker had failed to inform him about the lack of a local hospital within close proximity. The broker immediately contacted the lodge owner and passed the claims onto him. The fine print of the contract revealed a clause that stated that any claims resulting from a guest travelling to, and staying at, the lodge would be met by the Lodge owner. Since the owner signed the document he is legally bound to pay the guests claim. This scenario illustrates the principle of Caveat Subscriptor, which means that when you sign a document, you are legally bound by what appears in it, whether or not you have read or understood the context.

It is important that the liability that you assume under contract does not extend beyond what would be normal under common law or statute. Further more,  you should never assume liability for the sole negligence of another party. In the above case the Lodge owner was held responsible for any claims or damages due to the clauses in the signed document. For example, one of the guests could have been injured while waiting for a transfer at the airport and the lodge owner would have had to pay any claims resulting from that incident. Although the deal looked very lucrative initially, the potential losses from future claims could be extremely excessive. It is therefore imperative that before signing any contract you read the fine print thoroughly and remove or reword any unfair clauses. It is also advisable to consult with your lawyer or insurance broker so that they may peruse the clauses before you sign the document. Please note there is no way to transfer this risk to an insurance cover.

Criminal Law

Consider the following scenario. A shuttle bus driver lost control of his vehicle while transporting guests from the hotel to the airport. One of the guests was fatally injured and another sustained a broken leg. After a police investigation it was determined that the cause of the accident was driver error, as the vehicle was in good working order, and the stretch of road was straight and clear. As a result of the fatality a criminal charge of culpable homicide was laid against the driver.

In this scenario the guest who had been injured could open a civil case against the driver for damages and possibly loss of income, and the hotel’s Passenger Liability insurance (PLI) would be activated to cover this claim. However, the criminal case would be responded to in a different manner by the PLI. 

The PLI will not cover any costs resulting from claims from the deceased estate. It will, however cover legal fees. This includes the hiring of a lawyer and sundry costs incurred a result of the court proceedings. This is in the best interest of both the driver and the insurer. Firstly, the driver has access to a competent lawyer to defend him and this greatly decreases the likelihood chance of a strict verdict and excessive jail time. Secondly, the insurer is reassured that the legal proceedings will be relatively smooth and prompt. The fact that a competent lawyer is available to defend the driver also reduces the chance of subsequent claims being instituted. 

Appropriate Passenger Liability Insurance will cover the guests travelling in your company’s vehicle as well as provide this additional 

benefit to your drivers in the case of criminal cases.

AT A GLANCE

· Check the fine print of any contract before signing

· Do not accept unfair clauses, your insurer will not pay claims as a result of questionable clauses.

· Passenger Liability Insurance must be taken to cover civil risks if you run a fleet of vehicles that carry/shuttle fare paying passengers

· Consult your insurance broker to verify if legal costs stemming from criminal cases are covered by your Passenger Liability Insurance

For more information contact SATIB on +27 (31) 562 1880 or info@satib.co.za
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