LIFE COVER
By Bruce Burnett of Quattro
Useful guidelines when drawing up your Will - Sometimes, we are reluctant to contemplate our own mortality, and sometimes we feel that by providing for death we are somehow inviting it closer, writes Bruce Burnett of Quattro.
Many otherwise very responsible people still leave their estate matters to pure chance, believing that their immediate family will automatically inherit everything. This can lead to unnecessary delays in the administration of the estate, and the potential for added trauma and conflict at the very time that the family is already suffering the awful stress of dealing with the loss of a loved one. 

What the Law says
If a person dies without leaving a will, or if the will is not valid for any reason, the beneficiaries will be determined according to legislation -the Law of Intestate Succession. Essentially, the law determines who the closest blood relatives are and distributes the assets in terms of this. Each situation will be different, according to the nature of the family, but the important point to note is that a family member you may never have chosen to inherit from you could end up with all your assets. A typical example of this is where a person has three brothers but does not get on with one of them at all. That brother would inherit an equal amount to the other two if the law determined that siblings were to inherit even if the deceased sibling hadn’t seen him for years. And, if you live with someone but aren’t married to the person, the law will not recognise your so-called ‘common-law spouse’ as the beneficiary of your estate if you haven’t left a will naming him/her as beneficiary. There may also be practical difficulties concerning the division of assets. Where you may have chosen to leave everything to your spouse by means of a will, intestate succession could determine that the assets should be split among your spouse and children. This becomes a practical problem where an asset like a house or farm is concerned. 

Other disadvantages of dying without a will 
• 
The court could appoint someone of whom you do not approve to be your executor. 

• 
Your estate will be dealt with according to rigid and inflexible law - you can’t leave a specific item to someone who would really have benefited from it, or decide the proportions your beneficiaries will get.

• 
Your minor children might suffer, since anything they are entitled to receive will have to be transferred in a monetary form to the Guardian’s Fund until they turn 18. This means that the family home would have to be sold (to convert it into a monetary form), which is quite possibly something you would never have chosen to happen. 

• 
If you have no immediate, or close family, distant relatives - rather than close friends or a life partner - will claim the inheritance. 

Family matters 
Types of marriages

If you’re married, the way in which you chose to marry will have a significant impact on your estate. When a marriage comes to an end -either through divorce or death - assets and liabilities have to be dealt with and distributed to other people. Your marital regime will determine where responsibility for the assets and liabilities lies. 

·  Is your spouse able to take care of his/her finances after you die? 

· What will happen to your business after you die? 

· Do you have enough ready cash in your estate to cover your liabilities? 

· Does your child know how to manage his/her money? 

· Who will look after your children if you die when they’re still young? 

· Who will care for a disabled family member if you’re no longer there to do so? 

Similarly, each spouse is liable for the debts of the other. The estate of a surviving spouse could be decreased considerably because of the other spouse’s debts. 

Out of community of property 
Marriage out of community of property offers far better estate planning opportunities, particularly if your ante-nuptial contract has been suitably drafted. The contract may be used to secure certain assets for a spouse, and the marital regime may allow for protection of personal assets against debt, in particular where one of the spouses is in business on his/her own. The choice of marital regime is a vital part of one’s future - yet very few people actually give it significant attention. It’s a really good idea to discuss this well in advance, in conjunction with planning your will, with an estate planning expert. 

Not married but living together 
South African law is in a state of flux regarding these relationships, but essentially there is little legal protection for a partner in the event of the dissolution of the relationship during one’s lifetime or as a result of death. The legal issue relates to both heterosexual and homosexual relationships. There is a particularly great need for people involved in such relationships to carry out careful and thorough planning of their estates. Ironically, although these relationships are not recognised in most South African legislation, certain benefits available to spouses can be claimed -for instance, in terms of the Estate Duty Act. The advice of an estate planner should be sought in this regard. 

Divorce 
The obligations in terms of a Divorce Order have to be met before the terms of a will. In other words, if you are liable for maintenance in terms of your Divorce Order, you should put in place a special plan to meet this obligation if you die while it’s still applicable. 

probably face a major claim for a lump sum for this maintenance need - leaving your estate beneficiaries (perhaps a second wife/husband) out of pocket. It’s also crucial to have a new will drafted as soon as you get divorced. If your current will names your spouse as beneficiary and you subsequently get divorced, she/he could still inherit if you die later without having amended the will. 

Children 
South African law no longer distinguishes between children born within marriage, those born outside of marriage, and those adopted. If you wish to treat such children differently in terms of inheritances, your will should be drafted accordingly. Where children could inherit while under the age of 18, your will should make provision for a trust to be set up to house the inheritance. If the inheritance consists of a reasonably substantial amount, the opportunities for growth in the capital value of the inheritance, as well as for flexible use of the funds, are far greater if a Trust holds the inheritance than if it is paid over to the Guardian’s Fund. 
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