Personal Injury Claims – Legal Issues
By Des Langkilde - Marketing Director of SATIB Risk Solutions
The preceding article on Page 19, holdssignificant implications to tourism industry operating in South Africa, specifically considering that the Namibian Dollar holds the same value as the South African Rand, (as the currencies are linked).

Though one must have every sympathy with the injured Mrs Moss, the size of this award should strike fear into the hearts of suppliers in the tourism industry. Tourism Tattler ascertained that Mrs Moss’s South African Attorney of Record was Mr Wayne Forrester of Attorneys SAVAGE JOOSTE & ADAMS INC. We were able to contact and discuss the matter with him.
We enquired of Mr Forrester how they were able to obtain such a substantial amount of damages. According to Forrester, whilst the handling of this matter involved a consideration of Namibian, South African and English law, the basic principles underlying an award for damages are that the compensation paid by the wrongdoer must be so assessed as to place the Plaintiff as far as possible, in the position in which she would have been, had the wrongful act not occurred. This is generally done by comparing the Plaintiff’s position as it is after the commission of the wrongful act (in this case the motor vehicle accident) with her projected state, had the wrongful act not been committed. In this process one must also take into account not only the actual positive loss suffered by the Plaintiff, but also the negative losses in the form of gains which the Plaintiff is prevented from making as a consequence of the wrongful act. The difference in monetary terms constitutes the damages to which the Plaintiff is entitled.

The calculations in a matter such as the Moss case can become relatively complicated. A Court will generally endeavour to calculate an injured Plaintiff’s damages by considering the following factors:

Past Medical and Hospital Expenses

A claimant will be entitled to recover all medical and hospital expenses which have been reasonably incurred and are fairly attributable to the bodily injuries sustained in the accident. Accordingly, this head of damage would include costs such as emergency operations, as well as expenses ancillary to the medical treatment; for instance, the costs of evacuating the claimant from the accident scene to appropriate medical facilities. It would naturally also include operations, medication, hospitalisation, physiotherapy and other such costs incurred before the matter is heard in Court.

Future medical and hospital expenses:

It is common that when a matter comes to trial, the medical treatment has not been completed and in these circumstances one claims an amount in respect of anticipated future medical care and hospital expenses. This “damage” rendered the Moss claim particularly complex, as whilst she was injured in Namibia, she received medical treatment in the United Kingdom. She also planned to move to the United States of America and would have required treatment and care there. Accordingly one had to endeavour to ascertain what these costs were likely to be. This involved consulting with numerous experts, from a Urologist to spinal surgeons and care experts from the relevant countries.

Loss of earning capacity:

This is generally a large component of any damages claim. A Plaintiff’s bodily injury may be so severe that she is either temporarily or permanently precluded from earning what she earned prior to the accident, resulting in damages due to the loss of her capacity to earn in future. Under these circumstances, a Plaintiff may recover the losses she will sustain in future. In calculating what the future loss of earnings claim is worth, a Court will have regard to factors such as the claimant’s pre-morbid (pre-injury) career path or salary, to determine what her earnings and earning capacity would have been until normal retirement age, had the accident not occurred. A Court must obviously have regard to the extent of disability and any residual earning capacity that a claimant may have. In this case the Plaintiff suffered “tetraplegia”, making it difficult to argue that she had a residual earning capacity. The difference between the two figures provides an indication of what the Plaintiff’s future loss of earnings are. Accordingly, the loss of earnings claim by a young professional could be substantial.

General damages:

This is often one of the smallest components of a personal injuries claim. General damages essentially refer to non-patrimonial damage (such as pain, suffering, disfigurement, loss of amenities of life, emotional shock, trauma etc). Such damages are not easily assessed, as it is an attempt to compensate for prejudice which is subjectively experienced. Our Courts, in this regard, generally refer to prior Court awards to determine what is fair and reasonable according to the circumstances of previous cases. In a case such as the Moss case, the general damages award would have been worth in the region of approximately R1 500 000.00.

Contingencies

A Court would further take into account other factors in ascertaining what an appropriate award should be. This would include, what the legal profession refer to as “contingencies”, which includes factors such as a less that normal life expectancy. Naturally the longer one lives, the more treatment and care one will require and thus the greater the award.

Another factor which is taken into account in considering an appropriate award is the value of receiving the money immediately. In this regard it is more advantageous to receive money in one lump sum than over the passage of time, as one would normally with a salary. For example, the salary and award for future medical treatment received can be invested and

theoretically the Plaintiff can, if she is prudent, find herself in a better position (for example because her investment has achieved a better rate of return than inflation) than she would have been in, if the wrongful act had not occurred. To counteract this advantage to the Plaintiff, awards for future losses (such as loss of earnings and future medical expenses) are capitalised. These calculations are normally done by Actuaries, taking into account factors like investment climates and inflation using a nett capitalisation rate, which ultimately reduces the amount of the claim.

According to Mr Forrester, there can be further factors which complicate the assessment of a personal injury claim, for example when an argument is raised that a Plaintiff failed to wear a safety belt. He advises that South African law is similar to English law in this regard and that it is prima facie negligent not to wear a safety belt and where an accident has occurred, where the injured person was not wearing a safety belt at the time, the Defendant (and he bears the onus of proof in this regard) can argue that the vehicle was fitted with a safety belt, that the injured person failed to wear it and that this was negligent. The Defendant must then prove, on a preponderance of probabilities, that the Plaintiff’s failure to wear the safety belt was causally relevant. In this regard it must establish that had the Plaintiff worn a safety belt she would either have avoided injury entirely or have suffered injuries of a less severe nature. Assuming that the Defendant is able to establish the aforegoing, and depending on the degree of causal relevance, one would be looking at a reduction of the claim of between 15 % (in instances where the Plaintiff would have sustained injuries, that these injuries which would likely have been less severe and 25 % (where the Plaintiff was likely to have suffered far less severe injury had she been wearing a safety belt). The highest reduction that he was aware of for the failure to wear a seatbelt was 33.3 % where the injured party didn’t merely neglect to wear a safety belt, but flatly refused to do so.

The Moss award highlights the need not only for adequate insurance, but also for an insurance policy that responds to claims made outside our borders.
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